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FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

Andrew Tobias, Treasurer 
Democratic National Committee 
430 South Capital Street, SE 
Wwhington, DC 20003,' 

October 25, 1999  

RE: -MUR 4936. 

Dear Mr. Tobias: 

On October 15, 1999, the Federal Election Commissiovn, found ,that there is rewon to; 
believe the Demoerati9 National. CommitteeDNC Services Corpora&n (IlCkxy.unitfee"') and you, . 

asJreasurer, violated 2 U.S.C. 66,441 a(f), 441 b(a): and' 434(b)(2)(D), provkions of the Federal 
Election Campaign Act of 1971, as amended ("the Act")-. The,Factual and Legal' Analysis, which 

, formed a basis for the Commission's finding, is attached for your,information, 

' 

' 

You may submit .any factual or legal materials that you believe are relevant to the. 
Commission's consideration of this matter. Please submit such materials to the General 
Counsel's Office within 15 days of your receipt of this letter. Where appropriate, statements 
should be submitted under oath. In the absence of additional information, the Commission may. 
find'probabie,cause to,believe that a violation Iiw occurred and prbceed: . .  with conciliaiion. ' ' . '  

. .  . .  

. .  

. .  

' If you are interested in pursuing pre-probable cause conciliation, you should so request in. . . 

writing. 1 1. C.F.R. 6, 1: 1 1.1: 8(d). Upon receipt ofthe request, the Office of the General: 
Counsel will make recommendations to the Commission- either proposing an agreement in 
settlement of the matter or recommending declining that pre-probable cause conciliation be 
pursued. The Office of the General Counsel. may recommend that pre-probable cause 
conciliation not be entered into at this time so that it may compkete its investigation ofdie matter. 
Further, the Commission will not, entertain requests for pre-probable cause conciliation after 
briefs on probable cause have been mailed to the respondent. 

Requests for extensions of time will not be routinely granted. Requests must be made in 
writing at least five days prior to the due date of the response and specific good cause must be 
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions 
beyond 20 days. 

If you intend to be represented by counsel in this matter, please advise the Commission 
by completing the enclosed form stating the name, address, and telephone number of such 
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counsel, and authorizing such counsel to receive any notifications and other conmunications 
from the Commission. 

This matter will remain confidential in accordance with 2 U.S.C. $6 437g(a)(4)(B)&d 
437g(a)(12)(A), unless you notify the Commission in writing that you wish the investigation to 
be made public. 

For your information, we have enclosed a brief description of the Commission's 
procedures for handling possible violations of the Act. If you have any questions, please contact 
Tara Meeker, the attorney assigned to this matter, at (202) 694- 1650. 

:-: 
I 

.q. j  
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 

RESPONDENT: Democratic National Committee/ DNC Services MUR: 4936 
Corporation and Andrew Tobias, as treasurer 

This matter was generated based on information ascertained by the Commission in the 

normal course of its supervisory responsibilities. See 2 U.S.C. 6 437g(a)(2), and 

a complaint filed with . .  the Federal Election. Commission by Mark Ki'einman. See 2 U.S.C. 

8 437g(a)( 1 )i 

. This matter involves a certain hd-raiser held by the. Democratic National Committee! . .  

DNC Services Coxpoiation ("DNC') and ClintodGore GeneraB Election Legal and Accounting. 

Compliance Fund ("GELAC") in 1996, for which it appears the Hollywood Women's Political 

Committee ("HWPC") advanced funds to the vendors. The issues here stem from the initial 
. .  . .  

payments for ,the . .  funh-raiser by the HWPC and subsequent, . .  transfers of funds- from . .  the DNC to. ' ' 

' .  . . .  . 
. .  a .  ' 

' H W C .  Mr. KIeinman alleges that the DNC'vi.olated 2 . .  U.S.C. fj 441a(a)(2)(C) . .  by making , ,  ' . 

. .  
. .  

excessive contribution "of over 17,000'' to the'HWPC, thus violating the contribution limit of . ' ' . .  

$5,000 for multicandidate committees. 

The Federal EIection Campaign Act of 197 1 ,. as mended ("tlie Act"), states that no. 

multicandidate political' committee shall' make contributions to tlie polifical' committees 

established and maintained by a national politica! party, which. are not tlie authorized. political: 

committees of any candidate, in any calendar year, which,, in the aggregate, exceed $15,000. 

2 U.S.C. 6 441a(a)(2)(B). Furthermore, no multicandidate political committee shall make 

contributions to any other political committee that is neither an authorized committee nor a 
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national party committee in any calendar year which, in the aggregate, exceeds $5,000. 2 U.S.C. 

§441a(a)(2)(C). 2 U.S.C. 441a(f) states that no candidate or political committee shall' 

knowingly accept any contribution or make any expenditure in violation of the provisions-of 

section 441a, and that no officer or employee of a political committee shall knowingly accept a '  

contribution made for the benefit or use of a candidate, or knowingly make any expenditure on 

behalf of a candidate, in violation of any limitation imposed on contributions and expenditures 
. .  

under section 441a. Under the Act, it is unlawful for any corporation or labor union to make or 

for any candidate, political committee, or: other person to knowingly receive a contribution to a: 

candidats for federal ofice. 2 U.S.C. . .  5 441b(a).. A contribution includes a gift, loari., advance, . .  

deposit of money, or anything ofval'uet 2 U.S.C. 4 '43 1(8)(A)(i). Under 
. .  

" ' 

2 U.S.C. 55 434(b)(2)(D) and (b)(4)(H)(ii), . .  . .  . all reports filed with the Commission by a committee 
, .  . .  

must disclose contributions from and. to other political committees. 

1.1 C.F.R. 0 102.5@)(l)(i) states that each organization, including a party committee, 

which qualifies a$ a political commi~ee Wder 11 C.F.R. $.100;5 has two optfons. , n c ;  , 
. .  

. .  . .  . .  . .  . . .  

organization shall either estabi'ish: a separate federal. account or establish a political' committee 

which shall receive only contributions subject to the prohibitions and limitations ofthe Act. For 

those organizations which choose to establish a separate federal account: 

Such account shall be treated as a separate federal. political committee which shall: 
comply with the requirements of the Act including the registration and reporting 
requirements of 11. C.F.R. §§ 102 and 104. Only funds subject to the prohibitions 
and limitations of the Act shall be deposited in such separate federal account. All 
disbursements, contributions, expenditures and transfers by the committee in 
connection with any federal election shall be made from its federal account. No 
transfers may be made to such federal account from any other account(s) 
maintained by such organization for the purpose of financing activity in 
connection with non-federal elections, except as provided in 11 C.F.R. 55 



0 
3 

106.5(g) and 106.6(e) 
C.F.R. 0 106 between L .  

Administrative expenses shall be allocated pursuant to 11 , 

such federal account and any other account maintained by 
such committee for the purpose of financing activity in connection with non- 
federal elections. 

.. .-, -. . 

According to 11 C.F.R. 4 106.6 or 0 106.5, committees that. make disbursements in 

connection with federal and non-federal elections shall allocate expenses for the following 

categories of activity:. 

(i) Administrative expenses including rent, utilities, offce supphs, and salaries., 
except for such -expenses directly attributable to a clkarly identified candidate; (ii.). 
The direct costs of a: fundraising program or event including disbursements for . 

solicitation of funds and for planning and adminisbation of actual fundraising 
events, where federal and non-federali fmds are coli'ected by one committee 
through such program or event. 

n e  transactions at issue appear to have 'misen out of a j,oint fundraising event entitled 

' 

' 

. .  

"Victory '96.," held by the DNC and the ClintodGore GELAG: in Los Angeles, CA on 

September 12, 1996..' There is no information to indicate that the HWPG: was a: participating 

committee in the j,oint'fund-raiser, asthe term is. used in 1: 1 C.F.R. 6 102. 17, or that the event was 
. .  . .  . .  

subsequent DNC payments to the HWPC. 

The DNC initially reported a total of $309,129.71 in "payments" to the HWPC on its 

1996 October Quarterly, 1996 12 Day Pre-General:, and 1996 30-Day Post-General Reports. The 

payments were described variously as being for production., costs, equipment rental:, telephones, 

~ ~~ 

' The invitation states that the event was paid for by Victory '96, a joint fundraising project of the Clinton/Gore '96 
GELAC and the DNC. It further states that contributions received from individuals and partnerships which meet the 
federal election law limits will be divided 10% to ClintodGore GELAC and 90% to the DNC. Contributions from 
federal PACs and contributions which did not meet the limitations of federal election law were to be allocated solely 
to the DNC. Since there is no information indicating that "Victory '96" filed as a separate committee, and based on 
the facts at hand, it appears that the DNC was designated as the fund-raising representative for this event. 
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and messenger services for the "Victory '96" fundraising event. Although the DNC paid the 

HWPC for this activity out of its federal account, the DNC also appears to have reported 

receiving reimbursement for fifty percent of the expenses of this fund-raiser from its .mn-federal: 

account for what it describes as the non-federal share of the fundraising activity. 

The HWPC reported receiving the money fiom the DNC's federal account on its 1996 

October Quarterly, 1996 12 Day Pre-General, and 1996 30 Day Post-General and 1996 Year End 

Reports. The 1996 October Quarterly report initially listed $288,143 of this amount on Schedule 

A, supporting line 1 1 (b), which reflects 'contributions received from. political party committees. 

The HWPC later amended its 1996 October Quarterly Report, moving the $288,143 fiom the. 

party committee contribution segment . .  ofthe report to line 15, which reflects offsets t& 'operating 

. .  
. .  

. .  . 
. .  

expenditures. In tlie amendment, the purpose . .  of the receipt was listed as ''Event 

Reimbursement." . 

The HWPC sent . .  a follow up letter disclosing the amounts ,and dates of tlie initial 

expenditures for the hd-raiser, including. an itemized list of each vendor and paymcnt made foF 

. .  . .  

letter, the HWPC made payments totaling $3 1 1,961.85 to vendors on behalf of the DNC Services 

Corporation Victory '96, Federal in connection with this fund-raiser, of which $309,129.71* was 

provided to the HWPC by the DNC. Reports filed by the DNC revealed that payments made to 

the HWPC were composed of allocated (federal and non-federal) funds. Based' on the allocation 

* Of this total amount, $17,702.96 was reported initially on H WPC's 1996 I2 Day Pre-General Report and also 
listed on Schedule A as a receipt from a political party, the DNC Victory '96 Federal Committee. As noted above, 
H WPC later amended the Pre-General report, as it had the October Quarterly, moving the $17,702.96 to line IS, 
representing offsets to expenditures; This transaction is the basis of the complaint filed against the DNC. 
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percentage provided by the DNC, it was determined that 50% of the h d s  paid to the HWPC 

consisted of impermissible, non-federal money. . 

RFAIs regarding these transactions were sent to the DNC. Two RFAIs dated. March 12, 

1997 (one for the 1996 October Quarterly Report and one for the 1996 12 Day Pre-General 

Report) to the DNC, stating that the $305,845.96 in f h d s  sent from the federal account to the 

HWPC constituted contributions to another federal political committee and, therefore, could not 

be paid with allocated (federal and non-federal) money. The RFAIs instructed the DNC to noti@ 

the HWPC and- request a refund of any amount in excess of $5,000 and, fiuthermore, to 

immediately transfer back to its non-federal account the total' amount received: by its federal: 

account in connection with the payment of funds to a e  H W C .  Seveid subsequent RFAIs dated 

. .  

. .  
_ .  

April 7,1997, April 23,1997 and May 22,1997 ag@n asked: the DNC to notify the HWPC that it 
. .  

made a prohibited and excessive contribution and to request a, refund ofthe entire prohibited . 

non-federal share of the reimbursement and of the amount which exceeded $5,000 of the federal 
'' .. 

. .  . .  share. The DNC has 'steadfastly refused to do as. req.uest&. . .  

. .  

. iin response to tlie RFAIS, the DNC has maintained consistently . .  'that . tliefe is no violation . . 
. .  . .  . . .  

of the ,contribution limits or prohibitions as' 8 result of these transactions. The DNC argued that 

the money conveyed to the HWPC reflected' nothing more than a: dollar-for-dollar reimbursement 

for fundraising costs paid to vendors by the HWPC on behalf of the DNC. The DNC states that 

it 

has no intention of requesting a: refund of any payments made to HWPC, since 
such payments would lead to the impermissible acceptance of an in-kind1 
contribution by our committee. Furthermore, since the DNC believes that it was 
entitled to allocate these expenditures, it has no intention to request a refund of the 
non-federal portion of these expenditures. 
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Letter from Asst. Treasurer dated April 18, 1997. 

Specifically, the DNC cites Advisory Opinion 1995-22, MUR 2345 and MUR 261 1 for 

the proposition that not all transfers between two federally registered political committees-are, by 

definition, contributions? The DNC further asserts that the transfer fiom its non-federal to its 

federal account represented payment for the non-federal portion of the Victory '96 fund-raiser, 

and that it was permissible. 

Analysis of the dates on which the HWPC paid vendors on behalf of the DNC, 'compared 

to the dates on which the DNC repaid the HWPC, shows that ai some points during these. 

transactions the HWPC was . .  "apparently advgncing money to the DNC for the "Victory '96'' h d -  

raiser, a d .  h t  at Some points the H m C '  was spending ,money which fie DNG: .had paid. it in . 
. .  

. .  . _  
advance .. 

On June 25,1996, the HWPC apparently began paying vendors on behalf of the DNC. 
. .  

By September 6, 1996, the HWPC had apparently advanced a cumulativk total of $9,5954 to . . 

vendors on behalf of the DNC. On. September 9., '1: 996, . .  tlie DNC paid the HWPC' $288, B43.,: 

. .  

. .  
. .  

. .  

. .  
. 

, w&-h in effect not oniy &imbur+& the HWC,, but arso Eefi $192,189 for the HWPC io spend . .  on 
. .  

' 

behalf ofthe DNC. Between September 9,1996 .and October 1,1996, tlie HWPC appears'to : 

have spent down $180,87 1 of this amount. On October 2,1996, the HWPC paid vendors 

3 There are important distinct'ions between the authority cited by'the DNC in support of their probosition that this. 
series of transactions was permissible under the FECA and the situation at hand.. Briefly, the situation 'in A 0  1995- 
22, unlike the present matter, involved transfers between two affiliated national party committees. According to 1 1. , 

C.F.R. 6 102.6, transfers of funds may be made without limit on amount between affiliated committees, or between 
or among a national party committee, a State party committee andor and subordinate party commitiee. In MUR 
26 1 1, the parties involved are a state party committee and federal candidate committees, which is different from. 
those committees involved in the present matter. In addition, the DNC also cited MUR 2345. However, MUR 2345 
appears to deal with shared coordinated expenses and the volunteer exemption and does not appear to be applicable 
to the present situation. 

. 
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$26,870.93 on behalf of the DNC; this exhausted the remaining $1 1,3 18 of the DNC's first 

payment to the HWPC, and constituted an additional advance of $1 5,552.93 from the HWPC to 

the DNC. On October 9, 1996 the DNC paid the HWPC $17,702.96 more to spend omits behalf, 
I 

which effectively reimbursed the HWPC and left $2,150.03 for hture expenses. Between 

October 9, 1996 and January 8, 1997, the HWPC spent this money and additional payments 

received fiom the DNC totaling $4,580.92. On January 8, 1997 the HWPC paid $5,703.72 to 

vendors, thereby spending down the last money it had on hand from the DNC and making a final, 

LA", :'I e 

+ 
-Fij r- l-+ : 

L .  

lj 

additional advance of $2,832.1 1. See chart at Attachment 1'. f$?j . 

fi  
r y 3  ' 

I+ 

* . 6  
The transactions at issue involve two major components: the advance of h d s  by the 

payments to the HWPC. In addition, the DNC paid the HWPC for this aciivity with allocated 

(federal and non-federal): money. 
. .  

Based on the available infonmation, this Office believes that violations may . .  have. 
. .  

. .  

. , occurred when the HWPC advanced f h d s  to the vendors on behalt ofthe DNC ... Between . .  
. 

. 

June 251, 1996.and . .  September . .  6,: 1996, . .  the HWPC advanced $95,954. to the DNC. On October 2, 

1996, the HWPC advanced $k,552.93 to the DNC, and again on January 8., 1997 the H W C  

. .  
. .  

. .  . .  

. . .  

advanced $2,832.11 to the DNC for a total of $1 14,339.04. See Attachment 1. Under 2 U.S.C. 

6 43 1(8)(A)(i), the federal share of these advances constituted contributions to the DNC at the 

time they were made.;. . . 
. .  

The DNC argues that a vendor relationship existed between itself and the HWPC. The 

regulations, however, define a commercial vendor under 1 1 C.F.R. § 1 16.1 (c), as "any persons 

providing goods and services to a candidate or political committee whose usual and normal 

business involves the sale, rental, lease or provision of those goods or services" (emphasis 
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added). A commercial vendor could make reasonable extensions of credit under 

1 1 C.F.R. § 116.3 without it being considered a contribution. However, under the FECA the 

HWPC was not a commercial vendor and, therefore, could not make extensions of credit to the 

DNC. Furthermore, in viewing disclosure reports this Office has seen no evidence which would 

indicate that the HWPC acted in this fashion for anyone other than the HWPC. 
5% 

$ f$ '? 
There is no indication that the HWPC was a participating committee in "Victory '96,." It' 

.. . 

is important to note that the invitation to the event never mentioned the HWPC; in fact the 
I 

invitation explicitly stated that the event wis paid for by "Victory '96, a joint hdraising projecg 

of the ClintodGore GELAC and the DNC." Even if; the HWPC had been a participating. 

5. .= 1:; 

4: 
.-A r-- s 

. .  ;- 
+?e 

' , 

. .  
?& . . .  

g-2 @om.ittee in ",Victory"196,," its advances to tlic DNC wouId not have heen permissibh. '. ' ' . . ' '. . ' '  .r;2 -- 
. .  . .  .-.-I 

' 0 .  

. .  s+ . ' 1: 1 C.F.R. 8 102.17, which outlines the procedure 'foi an advacement of funds by a participant in 

a joint fhd-raiser, states that a participant may advance more than its proportionate share ofthe 
p; . .  
bi ' 

finxiraising . .  costs only to the extent that any amount iri. excess of a partieipanis proportionate 
. .  

44 1: a(a)(2)(B).. Thus, these transactions would be impermissible even. under the joint fund-raiser . ' 

regula~ons; 

The total .mount advanced by the HWPC on. behalf of the DNC in connection with the 

fund-raiser was $1 14,339.04. Because the DNC was using a 50% allocation formula for 

expenditures for the presidential fund-raiser, in effect 50% of what the HWPC advanced to the 

DNC ($57,169.52) represented contributions to the non-federal account and, therefore, were not 

excessive contributions to the DNC under the FECA. The remaining $57,169.52 in advances by 
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the HWPC constituted contributions to the DNC federal account, $15,000 of which was 

permissible. See 2 U.S.C. 8 441a(a)(2)(B). Therefore, $42,169.52 of the amount advanced to 

the DNC by the HWPC appears to constitute an excessive in-kind contribution to the DNC in 

violation of 2 U.S.C. 3 441a(a)(2)(B)! Since a portion of the hnds advanced by the HWPC 

were excessive contributions, then $42,169.52 of the payments made by the DNC to the HWPC, 

in effect, became reimbursements of excessive contributions. 

In addition, the transactions between the DNC and the HWPC raise questions under 

2 U.S.C. 6 441b and 11 C.F.R. 6 102.5. It is true that the DNC's reimbursements paid to the 

HWPC initially came entirely from the DNC's federal account. However it is not entirely clear 
. .  , .  

fkom the face of the DNC's reports .whether the reimbursements contained 'soleiy federal, funds, oi 

a mix of federal and'non-federal h d k  It appears that the DNC's first transfer: from its'non- 

federal to its federal account occurred prior to. its first repayment' to the HWPC. Because HWPC 

. .  

. .  . 

. . .  

was a federal political: committee, the DNC's payments to, that committee in this manner . .  may 

. .  
have. violated 2 U.S..C. 8 441b:' 1.' : . . ' . . :  . 

. .  

. Accordingly., . .  there isreasontoberievet~a~the . .  Demoerat;ieNa~i'ona~,@ommittee/DN~ . .  : , 

. .  

Services Corporation 'and Andrew Tobias, as treasurer ("DNC") violated.' 2 'U.S.C. 8 5, '44 1 a(& 

and 44 1 b(a) by accepting excessive contributions and by making repayments to a federal 

committee from its non-federal account; and 2 U.S.C. 8 434(b)(2)(D) by failing to report the 

advances as a contribution from another political' committee. 

Attachment: 
E.  ChM. 

$ I 14,339.04 / 50%=$57,169.52-$I5,000=$42,169.52 


